TA X A N D C O M P L I A N C E A L E R T

Section 83(b) Election Filing Requirements
Modified

S

ection 83 of the Internal Revenue Code addresses the tax consequences of a transfer of property in
connection with the performance of services, generally requiring the service provider to recognize income
on the property received (for example, equity granted in lieu of cash compensation) unless the property

is received subject to a substantial risk of forfeiture. Typically, such restricted property is taxed as and when the
substantial risk of forfeiture lapses – whether that is a specific future date or a series of dates as on a “vesting
schedule”. Section 83(b) allows taxpayers to elect to be taxed upon receipt of property subject to a substantial
risk of forfeiture.
Why would someone elect to pay tax on receiving something they do not yet truly own outright?
For some taxpayers holding restricted stock, especially in a growing start up, a Section 83(b) election allows
the stockholder to lower the overall tax burden by recognizing ordinary income on the current, ostensibly lower
value of the stock, while starting the clock to treat future appreciation as capital gains (at a lower tax rate). Since
most common applications of Section 83(b) involve restricted equity in varying forms, whether limited liability
company interests or shares of corporate
stock, we refer to such property in this
article as “stock”. The rule of thumb is that
if a taxpayer anticipates that the value of the
stock will increase, forcing the taxpayer to
pay higher taxes at the time the substantial
risk of forfeiture lapses, they should file a
Section 83(b) election.
The election has historically been made
by firstly mailing a Section 83(b) election
letter to the IRS within 30 days after the
stock grant and secondly including a copy
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of the election letter with the income tax return filed at the end of
the year.
The IRS recently issued final regulations under Section 83
eliminating the requirement for taxpayers making such a secondary
Section 83(b) election.
The final regulations assist taxpayers who wish to file electronically
their annual income tax return, as the required submission of a
proper copy of their Section 83(b) election letter to accompany
their income tax return could not be electronically filed and had to
be completed by more traditional mailing.
However, taxpayers should note that the first Section 83(b) election

If you have any questions regarding
this alert, please reach out to any of
our partners or counsel listed under
the Our Professionals section of our
website.

must still be filed with the IRS no later than 30 days after the date
the stock or other property subject to the election is transferred to
or received by the service provider.
The final regulations apply to any stock or other property transferred
on or after January 1, 2016. Taxpayers may also rely on the final
regulations for such property transferred on or after January 1,
2015.
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This publication is prepared for the general information of our
clients and other interested persons. Due to the general nature of its content, it should not be regarded as legal
advice. You should consult with your DarrowEverett LLP attorney to discuss transfers of property subject to
potential forfeitures and otherwise implicating Section 83(b) in advance of or promptly after any such transfer.

DISCLAIMER: The information in this publication is for the purpose of informing and educating our clients about various aspects of the law and is not
intended to be used as legal advice; no attorney-client relationship shall be formed or deemed to be formed without a duly executed engagement letter. This
publication may constitute advertising under various states’ ethics rules. The Rhode Island Supreme Court, the Massachusetts Supreme Judicial Court, the
Connecticut Supreme Court and the New Hampshire Supreme Court license their respective lawyers in the general practice of law, but do not license or certify
any lawyer as an expert or specialist in any field of practice. Prior results do not guarantee a similar outcome.
NO FEDERAL TAX ADVICE: Unless expressly provided, this article does not constitute written tax advice as described in 31 C.F.R. 10, et seq. and is not
intended or written by us to be used and/or relied on as written tax advice for any purpose including, without limitation, the marketing of any transaction
addressed herein. Any U.S. federal tax advice rendered by DarrowEverett LLP shall be conspicuously labeled as such, shall include a discussion of all material
facts and circumstances applicable to transactions discussed therein in compliance with 31 C.F.R. 10.37, and shall set forth any applicable limits on the use
of such advice.
© 2016 DarrowEverett LLP, all rights reserved.
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